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JURISDICTION
The Court of Appeals has jurisdiction over this appeal pursuant to Utah
Code Ann., Sec. 78A-4-103(h).

1

STATUTORY AND CONSTITUTIONAL PROVISIONS
A.
Section 30-3-5(8)(a), Utah Code Ann.: 'The Court shall
consider at least the following factors in determining alimony:
(i)
(ii)
income;
(iii)
(iv)
(v)
(vi)
(vii)

the financial condition and needs of the recipient spouse;
the recipient's earning capacity or ability to produce
the ability of the payor spouse to provide support;
the length of the marriage;
whether the recipient spouse has custody of minor children
requiring support;
whether the recipient spouse worked in a business operated
or owned by the payor spouse; and
whether the recipient spouse directly contributed to any
increase in the payor spouse's skill by paying for education
received by the payor spouse or allowing the payor spouse
to attend school during the marriage.

(c)
As a general rule, the court should look to the
standard of living, existing at the time of separation, in
determining alimony in accordance with Subsection (8)(a).
(d)
The court may, under appropriate
circumstances, attempt to equalize the parties' respective
standards of living.

STATEMENT OF THE CASE
L

The parties were married on March 2, 1991. R. 1.

2.

Petitioner ("Cindi") filed for divorce on September 25, 2009.

3.

As of September 2009, Cindi was employed by Discover Card,

R. 1.

earning approximately $2,550 per month. R. 22.
4.

Respondent ("Wade") was employed by Wheeler Machinery Co.,

earning in excess $15,000 per month in commission income as a Product Sales and
Support Representative. R. 62.
5.

On Octoer 30, 2009, the Court Cindi temporary legal and physical

custody of the parties' two minor children and required Wade to pay Cindi $1,965 per
month as temporary child support and $2,425 per month as temporary alimony. R. 76.
6.

Shortly thereafter, Wade was fired from his job after he left a

threatening message on a customer's answering machine. R. 142.
7.

On December 10, 2009, Wade filed a motion to amend the

temporary order, asking to be relieved of his support obligation based on his inability
to pay. R92.
8.

On January 11, 2010, Commissioner Tack reserved Wade's request

for a reduction in his support, but authorized Wade to use up to one-half of his 401(k)
account to maintain his obligations under the temporary order. R. 112.
3

9.

Wade immediately filed an objection. R. 113.

10.

On February 26, 2010, Commissioner Tack heard further

arguments, found that Wade's loss of income was due to his voluntary act, and denied
Wade's request for a reduction in temporary support. R. 181.
11.

Wade filed another objection (R. 186), which was overruled by the

Court on April 29, 2010. R. 268.
12.

On March 17, 2010, Wade filed another motion to amend, again

requesting a reduction in his support obligation and adding a claim that Cindi was
"pocketing" his support and not making the house payments. R. 220.
13.

On April 21, 2010, Commissioner Tack authorized Wade to make

the house payments as a credit against his support obligations but again denied his
request for a reduction in alimony. R. 238.
14.

Wade filed another objection (R. 270), which was overruled by the

Court on May 12, 2010. R. 291.
ARGUMENT
1.

There was no error in the award of alimony. The Court has broad

discretion in making an alimony award. From its findings, it is clear that the trial
Court weighed all of the statutory factors regarding alimony that were applicable in
this matter. The Court's Memorandum Decision reveals a long and careful decision
which considered, among other things, that Cindy had custody of the parties' two
A

minor children, that Wade was living with his girlfriend, who was the subject of the
threatening call to Wade's customer, the income that was available to each party, and
their respective expenses.
Finding No. 21, in particular, confirms that the Court considered a wide
range of factors that support its award of $900, which was reduced to $800, as
alimony. The Court's findings were that Cindy had gross monthly income of $3,317
and expenses of $4,975, leaving unmet needs of $1,658, and that Wade had gross
monthly income of $4,680, with expenses of $2,855, leaving a surplus of $1,825.
Other than a wage stub, Wade offered no evidence, and no testimony,
regarding his actual tax burden. Nor did he offer any evidence as to the effect a taxdeductible alimony payment would have on his net income. It would have been error
for the Court to have attempted to determine the tax benefit, or the burden, of an
alimony award on either party. The Court made its ruling on the evidence before it.
Had either party felt that his or her after-tax income was an essential factor, he or she
could have brought that to the Court's attention. It is not incumbent on the trial court
to engage in this calculation.
2.

There was no error in refusing to retroactively amend the

temporary child support. Wade sought retroactive relief from the temporary support
order, which was ordered on October 30, 2009, objected to, ordered again on February
26, 2009, objected to again, overruled on April 29, 2010 and overruled following
5

another objection, on May 12, 2010. Case law is clear: "Once temporary support
obligations become due, they are no more retroactively modifiable than final decrees."
Whitehead v. Whitehead. 836 P.2d 814, 816 (Utah App. 1992).
The Court properly denied Wade's request to retroactively modify the
temporary support order.
CONCLUSION
The trial court was well within its discretion in awarding $800 per month
as alimony to Cindy, and in denying Wade's request for a retroactive modification of
the temporary order.
DATED this

day of May 2011.

JAMES H. WOOD ALL
Attofrney for appellee

ADDENDUM
No addendum to this brief is necessary.
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